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ill 







y Bill..iiiillll. . 




Superu 
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IMMBB 


smiTW NiraeKiisarsN 

pflayMMyKifl ri[®#pi 

piiilptfr ASSISriAWr Clerk. tkMWVKAlS 

MMIlilPPinli 

April 17,201,9 


i i ■ i 


^ ;ir. ^b^rpn.J, Alpeidf ':;ijf 1 : 

l| If ii ■ A^mt Dihia Attorney 
: ii; ||!|i|||'ri|j| Gape -and Islands Distriit # 

|||| ;i|p" : |||“":|l 3i31: MuinSpset Jf||f : jfj 

Barnstable. mA 02630 


Edward B, Fogarty, Esquire 
1380 Main Sjt, Suite 41 ©A 
■ Springfield, MA 01103 1 i ; 


wmm 


(508) 375-6684 


SCOTT D.OOLG AM 

ASSISTANTCXERK MAOISTRATK 

CHRISTINE M. HIGGINBOTHAM 
AWUftinvNr cubkk maoi&tka?b 


Attached plehse find a copy of “Suffolk County District Attorney's Office's Motion to Quash". 

: i \* 1 JuclgcCanno'nc would like a response no later than April 22, 20l 9 t oihervvLse a hearing vviII be 
tPW^plWW-^iR Judge has staled bgic,,|jp»(ai^ |jf by said motion which may be 

11|||| jil|||||i| ||M^ Js fliiitgiiciy^ aii' to tins intention of 
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if jr ■ 




iil; ;.P' tj! 






MI' 

















wnumaamam 


tmmamm ill ■ 

















































































































'ABLE, s|j| 






il ill 




■ m i —a 


COMMONWEAIjiTH OF MASSACHUSETTS 




II I 






BUFEBIOaOOi 
S72CR0012 


COURT 

BARNSTABLE. SS 




APR W DIM 

5“i3?C 


Clerk 








I II 




-:i|i g: . : m, 




li| | II Ip I! 

% I " % I- h I* 1 


1 lib 


llllll 




Jisfericfc Attorney”) respectfully 

moves to quash the -'Summons for Presumptively Privileged Records," ("the summons*) 

111 : % I lj| m 

issued to the District Attorney on March 15, 2019, by this Court (Cannono, J.), pursuant to 
Maas. R, Criro. P. 17(e)(2). The .summons.itommand&il!^ 

District Attorney's investigatory file into a 1 Septombdr Ml, 'II I mIIj ||| J |||l^pl|j 

investigatory file"). The summons Jacks an adequate legal foundation and is overly broad. 

II1 

Moreover,, the District Attorney is absolutely privileged to withhold the entire in 

IHiiliiBEIal i i in, 1 Hi ikii/m^ll il liilli 


' 


■Ml 

111 


file into this as-j 

portions of the investigatory 'file 11 ai$ 


Sim 


t's fair trial 


W(NW by :- + liitr privileges and 


■■iiipi .■■■.... mm . 

statutes. Accordingly, thia Court should quash the summons. 

iiw .. 


■■ p— 



u 








■K 


jiaiiQ "wiis found dead in the Hyde 

ill, A imt pf| mmz .r>t mm 





i % ■ ; 












































































































































































































































































































































































































































































































































































































































































































4 


i|2. 

■.. 


The Summons To The District Atto 

i i! *" s .■ raBBramB *."'iiiiiiiiiiiEsar 

|ft mid-March, £019, 

ill . .. . .w...— 

mi I 



OF TEE SUFFOLK COUNTY BMTtlC 


Julfinch PI, Boston, MA 03114 regarding ANY 


LUTKEBSON J. BONHEUR, 

Jr • 








The justification for this request, as described in the summons, is that.: 

Lutherson Bonheur is a central Commonwealth witness in the ca.„„ 

Defendant [Keven Seme]. Upon information end belief, 111:- Bohheuir was a 
*»,„ i._„r i_«i.m_JIll§.. ■ _,3IH! 


central suspect in the homicide of Jeffrey Randall. Mr. Bonheur is also the 
subject of a federal indictment for drug-related crimes. life Bonheur haa 
received substantial consideration fer his cooperation in the case against the 
Defendant [Some]. Mr. Bonheur may have received the same consideration 




in the investiga tion of the homicid 




tf Mr. Jeffrey Randall. 


n/mat p 3>. 

C. The District Attorney’s Production, 




On or about April 17. 2019. the District Attorney produced 




document that is potentially responsive to the mftM it for any "consideration it 


investigation of the iioruicide of Mr., Jeffrey Randall" that has been 





ttomey to Luthersnu ionheur (“Bonheur”) (Add. 3). Puts 


; • EiiiiiiEE 

the summons, this one- 

. . . 

RECORDS: IMPOUNDED 




the instant action, |he District Attorney moves the Court 







































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































Am 





mo 



lie 




(sachuaette Rule of Criminal Procedure 
lummona for the production of documents. Under 







(1) that the doeamente nought are a|||||i 

|lillll[Uillll 




exists fot tiio&e 


* 


iliiiil 

at 





ii unressomal 


without reviewing the documents and that a tri 
absence of pretrial production; and (4) that the moving: party is requeatim 

mmSUm- ■ ' s 

good faith and not as a fishing expedition. Cammomoealth 31 Dwyer 


in 


141-143 (2006) (explaining the standard set forth in CommnnumnltAi w. Lom.pron t 


S65 (2004)), Such a summons may be quashed or modified "if compliance mm 




unreasonable ar oppressive”. Maas. R. Of Sill. P- 17(a)(2), 






ill the District Attorney to produce tha enfcir 


, ini . ’ j| 

investigators.' file on an uncharged homicide. Simply put, 


Hin ji|;i ilii|!!||||||y llllpi: . • jji ||| | 

oppressive because it is without legal precedent. 

lyilllllllillliiiilirr:—r«llll!li!liiiil!l!iillll!!lllljj!ij!jjj|jjjjjjj|jjjjj j | j : V i;i:iilillflllllllllllllllllllll ■ ,.;li 


A. 


lo Meet T 


Thii Summons Fails 


Under Dwyer, 


MHI 


Liter 



R 





mifT w 






le 




i •comm 


■>vo 











P the 


jiill 





tivo 




























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































Ill 


supra. Beyond this one page of materiel, the defendant hat jtflimonatrated how the 


entire 


investigatory 


I|1 




-y or relevant, that no other source exists, that 

he cannot prepare for trial without pretrial pglil^ 

expedition, see Du^r, 448 Maas, at 141-143, beyond a oonclu&ory statement that each of 
tlieae showing 1 has been made <Add.3>. 

irli ill T* WH# l*i pbaflhKaly Privileged ill withhold 
Communications .Made To It In Cilri^gij|iS ;|f|li,| 

Under The Common Law Investigatory Privilege. 

Notwithstanding the injustice to any potential future criminal defendant's fair-trial 

right, the District Attorney's investigatory privilege, an integral part of the common law for 

nearly 150 years, forecloses anjpittempt to obtain investigatory I .j||ll' l:.j[|||il|ll.■; : ; ; |||ff' ! ’ .|||lp-l 

It is the duty of every citizen to communicate to his government any 
information which he haa of the! commission oiian offonce 11^ ^ 

encourage him in performing this duty without fear of consequences, the law 
AlBl M i l lWraMtian to be among the 'seethtaJlbf |: jld | M 
question how far and under what, circumstances the names of dm informers 
and the enannel of communication shall be suffered to be known, to the 
absolute discretion of the government, to bo exercised no c n intiKng to its views 
of what the interests of the public require , 

Worthington v. Scribner. 109 Mass. 487, 488-489 <1872). A half-century biter, the Supreme 

Judicial Court reaffirmed the privilege established in idfer/iiruffou: 

ll l ll i llllllip^ b«w founded u|ln.jlul|l ynbhcy obey anol arisiA J i olthe Hfl|| 
MI!i|ilBind : establishment .ilplfiiNIrtlboil : that 
communications made to a district | | i ||||sy in order to secure the 
wforbemeililit of law pis privileged and confide u tin! in tiro sense that they 
camldile revealed at the instance of private parties in aid of actions at law. 

Attorney Gm. IK Tufts, 2»ilas8. 458, 490-491 <1921). 

TuMan together. Worthington and T»fts "not only fii 

iiiiI I 1 11 : 11 ^ ni.iliii r ill P 1 :|l! I ill ,:ii W i ll ! i l ! 


Iiilf Ittfeill ] wily || 


toipl 1 pjiisesitot four the plirpiksilf jtei|y| lllv 

lllilliiiitiilMillll iBaillMIIIMIlw'sailllllllilllMIli j 11 ,11. jl ,1II ll i J r, ill Ir 'ill I * I i m ill IK ill ,1 






!||ilpila| but afotii make |hs'pri|l^aijjib^liite..i l jflPiiljljllit, :| j||!r<^|j|)!!i.e3|lb. !;R«atij(jier>r. up f ps l' 
SD'r.yllllllliWiB): |jffl|||pft |||p|. II 'Kvid. ( I lisle -otherwise; required' by law, 





































r i > u 

it the invest 


wii 


thin the 


flic 






withhold those corinmmieations. 5 


nt, the 






IpM 


iiiiiilii! iljiil" :i!!!l!!! : ; 


^ISiilo'rt-a arlvjilll iiii li! 

lilillli 1 »Ii l ■■ 


lire of the inveetit 


print; 




would pose significant; dangers to any potential IrfcutelitllSIlhal di 



criminal 


to. 




trial. In an analogous context, a court mav limit public a<„. 

.iiljflilM . ^ J :||||||| 1 1 

information disclosed ‘’might impair a defendant's right bo a fair trial."' In re jEn/orcmmcmii! a 



1®a Subpoena, 4S!il Mass. 162, 177 n.H (2012;). ‘|isi |!:!5 iiac!ii3^|i 

. lliiilll II I .111111 


investigation at this point in time would work such impairment. See 
Eng., 409 Mass, St jllll (defendant’s Sixth Amendment right to a fai 



went of New 


_ ** y. .hi 

trial m 


IS 


disclosure" of investigative material wfiilo the criminal prosecution is pending); *5, 

viiilllilBM 

Eities of Prof l Conduct It $J§§ fedhibaitiil a Kpemtcf fpm 



comments that have a 
accused” uti 


iltioii 







* M 









ill 11 


viously rBGDgn 





i 


. :!i. p rivi !«.:jjks is absnli 


_j. iii 



. 


WBM PW SliM . rf 

Super. 1.1 

2002> : (;0|ililpllil|lil||!P^ «t A ' 





very 
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Ill limn 


District Attorney Is Privileged To Withhold! All 

lllli J .ill: To An Ongoing Criminal Prosecution 

Under The Investigatory and Public-PoHoy Exemptions To The 
I * Puhlic Records Statute. 

i 1 ill W if 111 nr I 1 in a ■'' ■ ■ lllil 1I1I11M 






The investigatory file is 


liiHli 


not pursuant to a request under the public records law, G-L- c, 

that nothing in the public . .abiroqgchtofi. the 

established in Worilirngitm and Tufts, the 


public records law can be instructive in understanding why this summons should ho 

:■ -■ jjjj !! 

qua8hsd|||j|I..L. c. 4, $ 7, at para. '26(d) (public-policy etomptian) A para. a|ID (inveBtieafcog 


exemption). 




iiii.i: 

amaaarily compiled 


out of the public view by law enforcement or other investigatory qf ii ci a l; i | |la d ipllh Bifjgljj 


which materials would probably ho prejudice the possibility of effective |1§ enforcement 


■III 


that such disclosure would riot be in the public interest." (|J§ c- 4|j|jilf» at para*JP$. ;:i fi||| 


I the various sound policy reasons for the exemption, the 


avoidance of premature disclosure of the Commonwealth's case prior to trial.”* iforjfjffts r. 


• m 


Chief of FbUce, 371 Mass. 59. 62 (11)76). Indeed, it is sejtevhwu* „ 
effective lliir enforcement would be irrevocably umforcujj by forcing tie Di|fi”iet.,||ifcrn(l||!!lli : 




disclose details of its investigation into a murder cape n|gj§ to tried (or ether resolution). 


See. Remstrin a. Polim Bmtm'r, 376 MaflillllSn p (1676) (r 


lias 


. ~ j ijiii 




lllllllldditioriEd (and presently jl|lfoaldii^ lor the eiji&ptijf include: 

tbe p revennon of tire disclosure of.pnfid|tf^ 1 

■I s procedures, or sources of information, |jl§ encouragement of individual 

lily wiiil l! 'b(iilll l : : c|plllrniill m||pra,||j 




^ .. 




' 

Hp , . MWk : M 

u. Ckmfof Polm, 371 Map. 




am ... . 






,!!!'!, 


























































































































































































































































































































































































































































































































































































36 m 




in a 





Law 


604 (1990) (nondisclosure of tope 



ill*iiii' iiiij' *. ■i ll! 

letters relating to policy positions being developed by the agency”. 

26(d). "The preparation of and involvement in litigation by an agency. inherently e 

.iliiiliIII IIP 


Super. LEXIS 107, atWfir.l. 2004) (Brassard, J.) (reproduced. mMH|| 
Hero, the investigatory file contains material concerning: potential "policy poor 


the development of "policy positions" by that agency_Further, the agency proJwB! 


strategy for the litigation, and its policy positions” are frequently subject to change and 




refinement throughout hafferty v. Martha's Vp^iirf Oapkll 


iilii 







by the District Attorney Ip |||fil'iii illim of the criminal defendant, and that 




exempted from disclosure. Sec id. at *10-*11. 







E. Other Material Sought By The Summons Is 
Disclosure By Privilege and Statute. 



The broad 


request: for the District Attorney's investigatory file 


eted material as mill. 




To 



. 


I 


District Attorney is fpnviiofred to w 


roteeled by the 




is in 



Aitomey-cuent P. 



B 



CO 






prcM 


rney- 


















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































■rmation 

statute. 
The District A 


tof Medical Examiner, siichdbdu 






wm 


re ] 






i. The District Attorney cannot disclc 

or derived from the mcntfon of a ttrnnh warrant. 


B 



Finally, to the extant f 

a search warrant, or derived 


it the investigatory 




■ill that seiam, the Dietrict Ate 



subject to the authority of the floultllillill issued the Haagc 


difiirloRC! that evidence abaenl 
jjt 3. The District Attorney also 
cnmpanying documents nn 
impoundment. 




11)1 




ibiti 


1-633 (1£)8B) {internal qi 


hen 







from 

























L 








































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































10 




tify under the pall 


today made service on the parties by directing that a 
ndum be sent by first-class mail, postage prepaid, to: 

Counsel for the Commonwealth: 


Second Assistant District Attorney Sharon Thibeault 
Capo & Islands District Attorney's Office 
3231 Main Street 
P.O- Box 455 
Barnstable, MA 02630 


yofth 



of perjury that 1 
>n to quash ijpj 

jiillll. S 


WSV m lill 


Counsel for Keven Seme: 

Edward B. Fogarty, Esq. 
1380 Main Street, Suite 410 
Springfield. MA 01103 
















April 17, 2010 








[£ : 
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IMH 





































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































Summons to the Suffolk County District Attorney, dated Month 18, 2019. 

Hmnee 0. Bute SCO* Moss. Super. LEXIS 97 (Apr, 23, 2002) 

(Connolly, J).... 

w . 



























































































































































































..-. 


tOT2CRi 



■fckwenshim 


,'jti 1 ■ " i" ! ' lil 


I | III 


IHH 






KEEPER OF RECORDS TQ WOM THH3 NOTICE IS ISSUED AND ADDRESS 


Suffolk County District Attorney 

Barnstable County Superior Cowrt 

Suffolk County 

frwBMimtiii# 1 ...Jp® .. Z 

1 Bullinch PI IliljllP IjiP;! 

Barnstable. MA 02630 ^ : j. . 1 f*. 

Boston. MA 02114 .ill II 11 "' .|||||l 




*—• 


xrnty 


ill |iii 


Pursuant to Rule 17(a)(2),.of the Massachusetts Rules of Criminal Procedure, 378 Mess. 

S85 (1979), the Court has issued (he enclosed summons to produce records in the above- 

caption erf matter. A judge has determined that the records ordered produced ate "presumptively 

privitieged* which means that they are likely to be protected by a statutory pnvilege. 

The records ordered by the Court must be delivered to the clerk's office on or before the return 
dale on the summons in a seated envelope or box clearly marked as follows: 


COMMONWEAL TH v. Keven 


DOCKET NUMBER: 1572CRO0128 


ilF |P : ||F I. I . |p ll!: | pi | m il" : | i!! ' ! 

(defendant! 


Suffolk County District Attorney 
From: Suffolk County DA 


Date: 04/17/2019 


I. # , „ir (name of keeper of records) 

i ..... .. ; 


. 








WWwMWwWw* 

llllllBlllilBlIlilllllB 




fcijijpp^i 



xjtfoeo 

'UMiiinimm 




































































































































































































































































































































































































































































































































































































































































































































































































































































































Superior Court 
Barnstable, ee 


Igp|« 

! ’ il 1 1 1 




COMMOTWEALTH 


v - 






Defendant 




WW- WM iliMBnFinHIR 

cf^'S/c ^ ;i/„ 

f /nAr t m*:f f/ /t 




rm 



m 

iiiii iiiiiil liilili iii'J 


The jJefemdant respectfully moves, vkMam R. Crim. P. IT^V fo r ^AX th^ 

! ipciii yppHsim mBEmm 

: Boston^ MA Q2114 regarding ANY NOTES OR RECORDS OF LIJTHERSOW J. 
BONUEUR, DOB 3/14/1992 NhflraliiK^ 

SEFISIB1R.30,2015, OF JEFFREY RANDALL. Such records for the time periw 
I Sept||Mj«r !| 0,2015 i|i piesei|t f J 1 


uie case against uetendant. Upon information and belief Mr. fionfteur was a central 
suspect in the homicide of Jeffrey Randall. Mr. Bonheur |j also the subject of a federal 
indictment for drug-related crimes, Mr. Bonheur lias received substantial consideration 
ip: hisewporarion in the case against, the Defendant. Mr. Btstdiew may have reoci wed 
the same consideration m M igr qfafo l riFthe homicide of Mr. Jeffrey Randall. 






mmmmi 

% : : 


3. The defendant cannot prepare for trial withont the production md k 






3. The d efeiiidant eatmot i^ptu^fbr^trial iwimmif the prodii^ 
maL 1 «.»*».» «* - ■*» <-*<• “» 


EWESTKivt n sum mens to the 


















iiHiiin. iiiii am 











































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































iiiiiiiiiiiliil! lllldllfill 11 IlillHiii 




■ 







■ '..a 









I; 3 










ilR 



■Ml 


2002 Mass- Super, LEXIS 97 *■ 14 Mass. L. Rep. 427 

111 ! Ill " ■ i liii 'lillll'.' Ill _ r , L ,ii I! 

Stephen Hrones v. Daniel Keeler Sw#m €m. 


iilif li Motion tor protecting order ill 





lllttl 





MEMORAND(JM|Mb Otopk 
DISTRICT ATTORNEY'S OFFICE'! 


liili 


Procedural Posture DISTRICT ATTORNEY'S OFFICE S MOTION 

The district attorney’s office filed a motion for a FOR A PROTECTI VE ORDER 
protective order in an civil action for defamation 

brought by- plaintiff de|bnae'|ifllHyp |: ■: I - liiili ^iPliiiil I 

1 ii 

I owmter■* j *r MiwwviWM&mwmM 

The defence attorney sought to take the end ,Ans * n ") ™* “*> «•* <* !i “ “"*» <* 

deposition of the assistant district attorney to the 3I ' 

underlying aMMl ease that preceded the civil ?***■ “» *“ ■"*' b ' fore **■». ®“" ka "* » 

defamation action. The court noted the one was W, **“» "** 0, *“ **" 


still a live ftrsl-degree minder ease, and to allow -f V fTW lyiB Ty “ 

rres r e-sk 7 ”*" “ r " 3 

SSSic court indicated lie 'MIcII IdMhBife |l#tfil! ffl # f 

, communications made to a dishict nftortiiy M older P/TH ^Bf gfltg f 1 iff*! 

, ;:pi I .. ' i a statement lo the Boston Mice and alter 

to secure die enforcement ol law was absolute at . Sjf .1! IIIp Jr . -j I, IHi r'jHui . . 
illliiIT .. , ip . , t , , • • . . significant effort, «l was finally Iwnaied cm "disks,* 

!l the very least when the underlying criminal case i II J If I J II Jjlfc (fj If f \ 1 Jr . 

. . r , .... . j , g ^dlfcalMF dllliliM tSBollWll''il l -hlL;:lollsli , sdciUiJelMuihiai ; 'the 

llsd, not I PvnRIHBw WwmW-m lr 

■ I Hlifelr- 1 'a! wmm.■, atrli ■l# JiUd... „.Jfc Jll .ilk 'ill Jit HI ! I ill 1 ,iill i 1 li ]llllllr , 'lllllll-- i illar.!illll( I IhflW dll 


the court notedthe .d||iits|| tH0»S 


Mpi%f l ''to getijl Ihoif’s^p 
equivalent of the mlbraiation being sought 


iiiiiig 


a Judges; Thomas Connolly, Justice of the 
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wH II rlMlllifliljWMH'JMMv 






: 




























































































































mmm 


Pfi.' ; 1 Add.0 

I P’l'i >! H i I it] ■iffflfllHM 

aOMMtwfey^w. LEXIS 97, *2 

■ ' ,, iiiiii: il. 1 : il I 1 






mm*,***#* 

If fc Bosmtt 0i ^ concerning Mr. HmneY Attorney's staff. If the plaintiff is permitted to bike 
argument to B l| Wicial Cowl that, "Mji 11H Tochfca's oral JL IE ' 1 

miswpmsnntbji the tndh,.. and lie knows it.," ' prosecutor, while (he underlying ea4||flii I II 

pending and awaiting trial, there is no doubt that 

. ..nil I I j Si 

Mr kM conviction was iffitnwd bil| : :|W|«« •» «* * «■»* >» ***• 0 

Supreme Judicial Court at Cmrifwomm-ibA »> pl ajjlt dt is not seeking any docui|Hili&|i ADA 

K.. A Jimmh 421 AW IM m NBid Sit TocWca or BPSuBfolk District Attorney's file. 
(ISm. In Iho interim, bated on juba^oenlly M ”»■ g |i lliMpife|B> 

Obinmcd information, i$ was detemmad #M N ift ll. ifc fljW E jfga 

Difeici Attorney's Offfc* and: Mr. Hm.cs that tee AraJ(1Kij , „ K Km OTmes d<M w „ hrf]eJ . 


: —>* -Tvs '“ ”• t -a ‘r--iip p'ijnMT down*> wither 

defendant was not involved in the murder of j. _' _..IE .iilllllliill ll. ;:.,iill'b- .ii iil i F jlilrl. n |||h 

In.—rt-ibc _ -r. L _ A. . IL .sir lili ™!l|t'™^ll!p©* C||PliVIII;i|P J«|psfiw«||ll|l3^ 

I 0-91 (fall, and in mmUmam » 


Jermaine Goffigar. The conviction of Mr. Johnson J1L It l^Jl 
____ . . If AfflPfc .«a, 


-- wu * 'wm. Xcnbnt’r IfiQ U. , «f ft. . .. 

Further, in the interim, a Michael Brown and a in 

juvenile have since been arrested and indicted tor J^aa ^UMyi 41 1 M wl SQh m dl, m 
their involvement in toe murder of the nine-year- applicable to i|is 

old victim, me events of October 3 *994 HB| SHi I H|g| || HHI fl 

under investigation [+3] and Mr. Brown's and toe yMBHiMWii II MHlill Pi 
juvenile’s case will he tried by toe Suffolk Dj^tnct A upon sound public I 

Attorney Office. ,, J I J § JLf 1 

This is a civil action for defamation brought by toe iNPlPp VJHHRMHHniN 




attorney for die defendant, Mr. Johns 


Hrones against Boston Police Detective Daniel 
Keeler for his alleged statement to John Ellement of 


Uy " ie communications made to a district W racy in order 

•*£j to mALwt^XMXMOt j 

^6 LJdlll&j . il 1 . - il 


confidential in mil sense timt «faey cannot 


rw^Vrivi iui Jiia cuirgcu lu juimi liiicaiicni m ^ ^ *§ i«l 

die Boston Gfote on May 6, 1998, as reported W^MFF3KmWmWWmrr'S \ 


uiv "wiwn mi-vw v» j vr gjr^Viiiriwsj mm ..s.iiiiiiiiiii^ -liiiiiiiiyiii!illi!i wm;- til|||||!" nil !•' '!l r li.-i • ip. lili " i!ii ;: ; 

* 0 vc. Thv plaintiff new ivuthas .0 H| | | U| ||| I , 

deposition of ADA Tochka in this civil cue Ad| & JU|,J t | Scl -d,,- X1 jj iBl! 
Tochka handled! Mr. Jolmscwi's case dirougli trial. . ||| pj 

This case is still a live first-degree murder case, 3y|fcl|f 

1*1 *11 . . ’ a ' s n I_I: i”b.. ...... J : : 




which will come to trial against Michael Brown and 


ESBWfl 


a juvenile. The subject mpori was dittoed h is toe dull of cvciy citizen to coinmuo,cate to Ms 
extensively in Kent fC, A .htvenik, supty at Z1&22 , gpepipM atiy ii|fbEmatitm which he has of the . 
where the court found that tire defendant suffered commission of an offense against its laws. To 
no prejudice due to die discovery error (i.e. tigjf * M«MHHNNNl9')4# - 
production of ihc staicuKCTl). See KeM ,K> t j M jiMSllMiljl ti-lpi 1 --lallilM- lIN# p •]' 

i' || |! ; i||p ||r i||pd ; ||ihii|plir'' numhc^;f' ■ 

The key issue in deciding (his Motion is as follows: igFbrrtiedl and die channel of commui|iications shall 
die case is a live first-degree murder erase, and toe be suffered to he known, to toe absolute discreiioti 
case will Ixs tried. While ADA Tochka may not of ihegdveiomeol[.l 

______ t | i ;|jf 'll M 'Ipw || | ■# i S I 1,1 I |l ! !l 

This issue cunie ito in District Attarmv for Morfoik 

mwit ••'! .I #• W »■ r ■ —--- w 

. . ■#. If' I.- , ..il 1 if f f If If I f J i |! | f # :# f il !: 1 #,*■# « 

? ■%:: 111 11 |’\.:pgip<f|i| f II I J" ,:l" : .l-'F" # |f 
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claim was brought agaj 
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i^JI, 


to produce the rantento of his files, which related to transcript 

the investigation, prosecution, or trial of the ease. d<^oshion^|*8J ^of 

In discussing Attorney Gmerat v. Tufts, supra, iind ’ of any bfip fc|jp 
WMiMmit m. Swim, the Court in District Attorney hearing in Judge B 


i:i|l,:«':liiT.ili IIII It 


jifj-jgj.'.rtu'iit.iii'.l 1 . 


amm ifiBfpj751 




"These two cases not only establish 1 .-tellbwedl in 

privilege enerwnpassing all cwninuiiications |iac| eventual finding of saiid 
to a prosecutor for the purpose if Jcui n|;-|a;| j U :l|| ^tjon te:JlfcrKlratl ctai 
!!||||pent, absolute, j iTi F j 11 |jj j | ||j 

Mo subsequent Massachusetts decision modifies or ORDER 


|C^U If I rrtbfiraaa^jigsijiipf, AflCr FCV]CW QI 

The Coiirt went on ;ilfdi||u piyii Jy ds ft HH rinlHH .81 Sj I 

etatiih* bti.H rpr’rtnH'a That imit> itnF tv»riairi Attorney S Office's Motion ft] 


tdaU|W|hd- icwds, . fitol f b i p 
here. It should be noted in footn 


e tim iv>i4air 


w>ri i iii am fii c^tiif 


under!* pod «||p(|!|in|!«nqiiy!M M Mpm W M fe H. 
either by deposition or at trial concerning 
statements tNcjMse §| ' ripil *| 

































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































Luffertv v. Martha 







Superior Court i 






led 




033197 


R«fWil|| 

2004 Mass. Super. LEXIS 107 *; 17 Mass. L. Rep. SOI 

Brian C. Lafferty v. Martha’s Vineyard! 

Commission Jgjjfc 




motion 

judgment allowed, in part and denied in 
Case Summary 


Procedural Posture 






ithics Commission 


Outcome 






Summary judgment was allowi 


I in so far as 


Plaintiff attorney brought an action against records which were not related! to ongoing litigation 
defendant commission based upon its failure to or administrative proceedings, were not related to 
produce certaij|||i|q|||||d llfc. liBNjjil" adiugfajl j||l | |l^ 

attorney' alleged were public records. The and preliminary inquiries or initial staff reviews. As 
commission contended certain d^jjumiimfai^ere n<|it to wiirinciit | il [|j lo | ppi|l id ongoing 

public record and other documents involved litigation or administrative proceedings, the order 
privileged matters. was stayed pending a decision as to whether they 



Overview 

The attorney represented a company win# sought 
to build ji ; housing on some property. The 
commission sought the advice of outside counsel M 
regard to the property. Thift'iHtlurney sent a written 
request to tire commission for various records in its 1 


IIIHI 



Rayi 

Ipg 


■fi 



J. Brassard, Justice of die 




possession. The requested documents included 
comm unicat inn. s between the commission and the 

outside counsel. l§e court held thaciie(iirdiil^i|cl:i; iM IIf! DECISION AND ORDER 


concerned lire commission's ongoing ftigpiu 
Iminismnivc ;|rod|pin|s wen 


wet 

not 


pursuant 
Sixth (d), 
exception 


toll the Massachusetts 





ON PLAIN WS MOTION FOR SUMMARY 



Irii 



f “), (kings 

H[|s( t||9|;||p, Martha's Vineyard 
y|li| five"), pursuant to fr.L c . 66. S IJ) 




fecaidfs Law. Sittee ip attorney wu-uld krniw flltt 
"requesting person” : was ibc cominissfon or one of Itccoixls Law 11 ) stud (j,.L&,j49 t § 5, for 

i|p cuf employees. iliciiiiiSnijii repiiiise of (foe ||||j||H io produce copies <d requested 

advisory opinions to tl|||atlii;»mey wnuJcf hiivis feniscn fl u ^ c: TC l||p|- Speritiesdly, the plnintifY asks thus 

copt II prdjer the defemfenr to produep certain 
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aiyM 

.part. 


the plaintiff now it 
For the reasons, staled 
is ALLOWED in part 

Bacfcjprtmnd 


for sun 
w, the I 


,||i |: ;w||i8putediiiatiedal facts ns established by the 
summary judgment record fare as Mows, 
^omeiime in 1999, IMfe Island <||| Club. tL 
("Down Island") submitted to the Oak Bluffs 
■ IMI llll l iS i 'a proposal for the development of 
an 18-hole golf course in Oak Bluffs on Martina’s 
Vineyard, The Planning Board referred the 
proposal to MVC for review as a Development of 
Regional Impact C'DRT'). Mp denied Down 
Island's application |*2] in July S&JUmU 
Island Filed an appeal in Dukes County Superior 
Court. 

Following mediation and pursuant to a remand by 
the pul||||!poun||f ; Sriperid|l Clra 
submitted a second application for 1 (lie project to 
MVC. MVC denied the application in February 
2002, and Down Island appealed to tire Superior 
Cfpft, bowii Island subrnUted a third application i 
V<3 but in October 2002, this 
tobwas denied. PdwniilBlqhd djnofWm 
and all three cases are currently pending. 

Down Island, represented by l.afferty, applied for a 
permit under (1JL& son. ■- -i, to build 370 units of 
|lou2asi||Us Cisi|ilpai))|iii^pr^eir||^ LtSr'Opik lilu:ffis. .^vhiterq: 1 ' 
the golf course had been proposed. In connection 
with this project, CKA Associates is die plaintiff in 
|||: a actj0j| ; ' filedin ^nni; C^^irt ijiin! !| .|;pu|lp Jp^jip^|j|X||!r 
MVC intervened In that action by a motion filed on 
Auenst 7. 20QL. Tbo action is now consolidated | 

HNPiHiMPifiiilHilWI 


Lside counsel, 







Hpl mmmmmm 

ummmR&mmMmt 

STSttT’w'ilsSf'SS 1 

kIikIc, |m.rmi!tmg ond litigation stiateg;/* 


possession dating from 1990 through 2003. 
Laflerty's letter included a total of 1$ mumbet^d 
which, in relevant part, consisted of the 

ll Copies of any and all e-mails received by the 
M*M. Vineyard Cnrnnus,™ or individual 

related to Down Island Golf DRI applications 

maintained 'j |iii!|||||||||Ep i*iiln|r j|iis|?^ 

cpi||on electronic media,)'("Request 

ml? - if" Any ,. ,.ip||i! p: '- ttU/V l! v^in^lr 

comnmn.can,^ benve ^ A (t>r R r .- 

and/or the law firm of Cheat (sic), Hall Si Stewart 

ni mI rirPff 

■ from Janu.iyi'WS though j a nua,y 2Q[lip : in pl ln^n g: 
.but' not |pi||ijep : 1 ^: ::|||p|i f|t|ieirs!v bills, invoices, 

1 |iyiUj!mil||a||jy||^ ^llteqjpiiiewt 

Bii## 

8. Any and rill dcotromr: iind written 
' l: qpini|{|iii^ . , : i|i!'A^loiiniittie^: .BliimainlUl.... 

knppaport and/or the taw firm of Reynolds, 
: ; !!k^plpiiitp|tiib't^ ■ I|pa|||l3£)jp |lfcip(i^ 

mcimbcri. from bmiiw. rh ^. ig h ;i 

UilM .ill 

letters, bills, invokes, routine correspondence, 
agreements, etc. ("Request No. 8.") 

1 1 Copies of any and all eouespoiKlence between 

111111 lilliilS 

1 liPII^ Nil HIH Hlli IliiN^^R Nil ^HiKhp 
wpii lllll jplifafc , 




:r)t to i W icsi, MCtlliie 

January |l, 2003 and February <5, 200.1. 
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KililnttM. 



Coordinator for 
MVCs compute 




nr MWnffnnflMM of 
paper files. Thereafter] on 
February 6, 2003, Jvc re S |||| fc Lalfferty’s 
request; it provided: estimates of copying foes for 
certain records and 

% copied for him others 
would not be provided to him. Specifically, MVC 









uipii!! mm - : i pip. Mg i ii -Ti im iii*" mmrmm i ninii ^ i 

Request Wajjpjfcd || 'IMIcl|i 3 * .fill 

iojjiwmmm u H a « d 

Ihe statutes and regulations governing the State 
Ethic, E* t c; C^^K.n'^ thc 

records sought in Request No. 13 were exempt 
;||ii|jli|re definition !|f; ^jp|pali|i! ll r(4l^^ 

■H|> i estoeption of bills and invoices, MVC did 
not provide records in response to Request No. 7, 
asserting that the records requested were protected 
by the etioamfy-elfctit privilege and, pursuant to 
■ffii WlJL £. 1. Twmiiv-sixth fdk yiter| : elenfipflMnl 

j||B^ 11 J 


disclosure 1*7] pursuant to g 


andM 


..iiMpilM 


liniill" iPai[i||p&H|pj|yi^ 1 iftiiil 


.ill!!- .: | li jj |' ill! Ml |j j :J [■ |' t| , || j . | |l IN! ' ■ '' 1111 ' i I i I : J! 1 I 1 Mil 1 ' III I! 


defined! as public, in its possession to be "inspected 
arid examined by any person." G.l.c, 66. £ ttifai . * 

Qmmd. Mm .£ £ £ l ri*ewy gtAjh, defines 

I I'lWjlMl pejpM^ 


On February 11, 2003, Lafferty petitioned the 
Supervisor of Records ("the Supervisor"]!, seeking a 
detertnination of whether the records requested 
"weie' "public :ine||it||| lip M^'akt\ 


Supervisor informed MVC that it was required to 
'disqllbse record^, dea&fofe ji Ia||idn|pir^nst ■ 

|«03 letter to Jv||||Sp|||||. 

No. 13. On or about July 15, 2003, Lafferty sent 
;J^||!||':i^fi||P n5pBpiti|| p|y tfc|l fir |M|My Lf 
of the public records as set forth in the lee estimate 
provided by MVC in its February li, 2003 |l|i|H| 
Cperi payment, MVC provided Lafifcjiy with 
copies uf many of the jeer .ids lie requested. MVC 
provided I -dforty f*6| 


all books, papers, maps, photographs, recorded 
tapes, financial statements, statistical tabulations, or 
other documentaiy materials or data, regardless of 
physical form or characteristics, made or received 
by any oi'ficei ui employee of any agency, 
executive office, department, board, commis|S|| 
bureau, division or authority of the cxmmii.mvcalii, 
or of any political subdivision thereof, or of any 
auihorirt'esialdi.hedbvthevmremJc un .-n n^ r^; 


I. iffrity |*6J with r*f| I he Supreme ludieial Court .has rccodl j | M 

wm** 


il Iww i i i llwhf i lHi 







Ml Iwanuf an Ihi i ir.nl it::. . :! that rt nards uleteswil 

i m HI IS ■ HHIMMHII Miti 

i fa! mifci QKflan fcftliHHili 
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I R ill 11|| 111|1 jl I (!f |Sj I li f IS 

'• ! "I 

iBiii I:.. 








ill-' jilliir |i|ilBf;ii|i!i!i:i-;;nilli“. !HI!! : :i Hllii;. illllini i!H!!i! : .ilili; 1.11: :!i!!: ; -M- liilp; III!!!-:. ff 111 ui 1 !- : iil!li;- !: !l!!!!= .ill!!'!"wir m ,111 illii” -ill!!! .'ii|H i!il: lull i!l|j!:: H! 1 - ,iil i'llaii'’ 1 l£ ilHNHPtll" 




























































































































































































































107, *8 




thatj'public records defin^a nd i ne ju dft .jillPjlr 


officer or employee of any corporat* 
m% of the Commonwealth, unless 
statutory exemptions Is applicable." 


Won ov' 

Im 


governing publi 


within 


mmM 




jr jf 


are thirteen statutory exemptions from the |IJIrts||j|lib3, jl|| citing JLettci^BetmniiiAtitM) of the 
definition of public records. The SJC has held that Supervisor ofMlie, i fe |i | |f spi,. | |w i |j || || | 
the "fundamental purpose" of the Public Records j|MI at 3jln| Uter-iDefennhifltion Of the 
Public access to government Supervisor of Public Records, SFR 93/186, June 2, 
documents," Qm . Eke. Co. v. Dep'i g£ gmg !W, at 7; see also Babeis v. Sm'v of Human 




(I2SS1 - Accordingly* this court must ilide by "a 
presumption that the record sought is public," and 
must place the burden upon the record custodian 
"to prove with specificity the exemption which 
applies." JdL quoting G.L.c, 66. £ }QSe) . 

i-afferty Request f|§8. 7 'and 8: tiomiminkatiions 
vvithAtSorneys 111 

' y 'ipiil li- 'life. Ill', li 'l l ,j ' : | I I j [ 

Lafferty argues that MVC is required, pursuant to 
the Public Records Law, to disclose certain 
communications, detailed in Request Nos. 7 and 8. 
between MVC, including its members and staff, 
and its attorneys. [*9| 4 MVC contends tliat these 
records are excluded from the requirement of 
llllpliuu'' uliisuaiiitlil toa^ax y to | lbw|ll t i ll, i|liw|lcl 
||||i||i||its from disclosure, "interagency or intra-. 

iiiaiuii $|i pi w j 
ll||||||ias being developed by the ajpri|fil»|| tjffkj 
ll||||Sij|iise shall not apply to reasonably completed 
factual studies or reports on which the development 
of such policy positions has been or may he fNed." 

llMiijiii:,' III iiilllll!^ Ill Jll |!t ill l :iijlllll'r : 


wflNnPP iliHI 111 

IMIBa well be records that concern j ingoing 


MPMIIwPCVlHli 

+MVC liaib aliwly fitfviitaljl LalTtay wilii itouumuills rirluliiig; lo 
biiK ml invuicfiiH. iw^ini -0 ftcqtiui No- % urncl hos ajsrewl ro do 
tli« sdiim? mih rewpiwi io Rajuuat No B, mi so hr u« the doi kiidij ilia 

■HIHiHaiaNiHMI 


(1988) (stating that exemption (d) protects 
documents from disclosure "while the deliberative 
process is ongoing and incomplete"). This court can 
sec no reason to depart from such findings. 7 The 
preparation of and involvement in litigation by an 
agency, such j|s| entails the 

development of "policy pouitloiKis*"' |dp9|jpyp||| 

IlLilMioiii ofbsjili 

adopted by the -laqgp^fiSy.Fiurtsliicari, . ; ijilhj(i!| ! ' aiigieaDiiiEiy: 
prosecutes a strategy for the litigation, and its 
"policy positions" arc frequently subject to change 
and refinement throughout litigation. Accordingly, 


j hlp |M hm iitftilitif iMa ppiHOivjdrdidl widi non towwoil any of sliu 
noi||uucKliet£ roctotrcls:;. Tlvcmc is no dispute, however, Ihuic NVC 
Hfl'*'* inti in whlvli CliwulOc;^ 3 la,II & Slua^aiciC ss 

S«c spjfirm jpi|x Z~% lime lipvsuiis aniil 

litflfciljj;. tel Ik'.pn^ frkh 7 wvks cuir-iimiimeaUCirrs buhoreo ClioaSi*, 

'||p;:|||' Ifm Mpijy 


RgmiiiIk riu|xirl£d fruin Mm uguracy is pcvviiMisly Itelsl pcmlitm and 
tia;|irin»0cd r||j nr ||fs; jiine^ ^ubjooi to |al||lo||tciij 

Import ftnlly, J Unjjj p 1 ill: I’ court uivcs coiiniiilcriilsLc ulufcrtMiDC 1 lo ail 
: i^diiint-nliiii-'inoiKHvid!: ^ ii ife. Iw ooiKiolled fa|| 

Ml ll 1 Ii«tti|»ri 1 !iil.n 0 n ' ' Y\vi-»;V • rs.Wftr 

I i|M J 


I PiplN pi Ml# hj I f||i 11 mrngmm PlPi 

jkfeldi, • mf Kijgi me wills hm observation tlml Die Livislalorc -Hc.ieimrly : 

II 1 II ^ 11 |i||K|| 1 pi mmm i^iipiij 

Jlmnii J jyi pllpiur Ktcqiiinsinu its nf Ihc Ifmblic rtcoi slakilii].' 1 

mm I NIMMINIr p lliiPi Sill!Isi i 

$ \ I S2. SS I li. 10 (I9B6). In iru kinu Ini:; sUtL-ni-n^t, howd'/cr, thu 
Omi wm- ni>i com^iiliiriiima te totl-li of ton m.i 

; 3 t:ldrvswing wtwl t»:r ihv Lu^skliirc ifiluiicktl lo cxcluxSc ixicixrds 

III iillllii II li ilH 


mmm fiMri 

wmm ill li 
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Supreme Judicial Court, while &6. & !* I4 I • a PI 

■mg theattome^clikt privilege, production MM If 
Public. Records Law docs n#iPjMv|Hf 

aroDaguityl|l||w sta|l|te , 8 (pjliili n^pdsjlp j|Lj MI flp ■ 

public have access to all government documents 
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wit mmmmmwmm/ugmm,m 

idlik,' production solely on the basis tliat such materials 
sa within the protection of the attorney-client 


within the 

Mill 





T , rUatdA. 11 Mass. L Rotr. at /M i |8i|l^piip: i 

' lle Court has not yet responded to Judge van Gestel's 


Mfc yaHi f#fi Ml #* qu^ioa. 

Mfe* a #HrWClX#Kl I#| ll*-. »(, iX cl/inXw a' 

; s an .«*«» e “*p«o«. «:f#”### if §miMmmm§Mm9Kfrm 

limitation on :§g of|M|| ff # statute and op 

b|(|ppt«u|| biillKn|ii4|:" JpJId^^ I ; #^|yp: Jl jp;||iltij(l|||ip 

.^SIMPm. Records Laiv: this court agycfiH wim rhs coiLitV 

Ml MJL 2d l LM. CiMM - conclusion in Kwk. Until a higher court directly 

l llililllllllr ,|j|| ij| if j ;|f .if 1 .ill! |1 |j| l! : ^llidijiifestea. tl|i|{w;||SP9yiip]illiij|H|sjii^^ : 

j(!SP ue f:® ? Elcc ppjlj lipJldPll lM 

m°m e ?T c ^ s tf#f §§n iffiffigf#BM 

wm ip m&M ##$M| iNh IM 

jfcffNpy ; i^'CTPPPPpli BBwl IIHiPBHH^Hr 

Records Law, Specifically, she noted, "I find a |j 0Ve k 
jj ||miti|||i' P,c Gei^al Elec. Co. |U |jl 

that the [Public Records Law] can properly be |*I5| Laffcrty's Rctpicst No. 3: Communications 
construed to include any implied exceptions, with (he Ethics Commission 
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W«fc* Law,, to disclose 
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£t^ds& W. . 2MI fvau Gestel, J.), Judge van 'mvc, themr**. u ihwc* mwto pxw& §> 

II illy kllyiiiilL It ilLJfc iill ill : JLJ i !!ili;!f .!lvi«liMi(f«iN4f. Ill tni SlPinijjl'tirii'aiiiit aijiMiitl ii^ oUB^plits.illicii^ioii.^lniiis 



|i SilH 

CSen. ilec. Co. decision to preclude the common ^ ^TTr ^f i ' pit^ 
law ,uomcy-c icitt privilege from being an (W .w ; «**(!»,|u 13. 
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Add. 13 

3KW4 Supor LEXIS HW, -IS 


correspondence, detailed In Request NO-13, 
between MVC, including its members and staff* 
tffld the Ethics Commission. MVC maintains foil 
these records M under CLLc. 4 £ 7. 

^ wtiicih exempts from disclosure records that are 
''specifically or by necessary implication exempted 
from disclosure by statute" MVC cites G.L.c. 
2GM, $§. jfet and 4(a) and 930 Code Mass. Regs. 

§ 3.01, and argues that this statutory and regulatory 
scheme establishes a framework of confidentiality 
for the requested records. 

This court was unable to uncover any case law 
addressing whether the statutes governing die 
Ethics Commission provide an express or implied 
exemption from the Public Records Law. 

Without the benefit of authority on this issue, this 
court must look to the language of G.Lc. 268IL j£ 
Msl SudJOteH, *od die accompanying regulations, 
to determine whether the requested records are 

■Mm* j 

MMOSMsl, in relevant part, provides: 

upon written request from a person who is or may 
be subject to the provisions of this chapter or 
chapter two bundled and sixty-eight Ajf [the Ethics 
Commission shall] render nidvimoxy ; orp«ilitiid|pi||::||^^ 
requirements of said chapters . . . Such requests 
shall however, jptf ; the. |jj|; 

comifission' oily piil|>Unj|ji" such <{;!iopi||hiii^|pi||||U^ 
narnlj|||f th| requesting person and ailiry^ otjliei! J 

|P* nil 

such publication unlsS:|! l il||JP i: rim 
consents to such inclusion. 

The confidentiality requirement of this statute lias 

been, interpreted in <IM Gxk MfflS, 

which provides that advisotyij|||pi|lIo|i j|iiip|||i||p| pi 

MfiHnlMMi 


BiBUi 


a *Mm. Helium 1*17). 

SKTJTL™ 

Upon receipt of a sworn complaint signed under 
pains and penalties of perjury, or upon receipt of 
evidence which is deemed sufficient by the 
commission, the commission shall initiate a 
preliminary inquiry into any alleged violation of 
chapter two hundred and sixty-eight A or this 
chapter . , .. All commission 
records relating to a preliminary inquiry or initial 
Staff review to clcterminc whether to initiate an 
inquiry shall be confidential,l:ifciM 

Jj!bt!j|ii||^ ^asifiijct attorney, of 
competent jurisdiction evidence which may be used 
if a criminal proceed in g.. jj|. |f |jj||t.|f||f: lifeaft ill 

The confidentiality language of this provision has 

RSjljjHHH I 

f« ijlW 

I prclmnn^ incr.nty .nvolvmg a llcg fl t,on. 5 jjj |||i 
'violations of MS.JL. MM nr .26'§&, or of an iniliat 
staff review || determine yiifhlilhi(ir jlo conduct a 
preliminary imfuiryl shall be kept confidential by 
participants in those proceedings. J*lgJ it 


does indeed 

set, up n framework of confidentiality, os MVC 
arglies. (ny.vr:«*’ .' in s ft 26SB, ft jfjtrJ and 

m§Mi j M w fef wvmmtm Jim>| |jfi ijjri r j 

the "requesting person," in this case MVC. Sec 9M 

WwwwwwwwmMWwWwfW^^ 

mgmmmamtmmm, 

require the subject of o preliminary imiuiiy or 


KBlKHliSii 


the requesting person .my oilier identifying 
information shall not be included unless the 
requesting person consents to such inclusion or 
publicly discloses that he has requested or receive d 
-anlL.oaakioiit .oj-l^Btg-i";||Frc>rU 


jpljlp 


!>I,Mi I.IE,! i&l P9RlI' LSili !i jM iLy II 1 ™ 11|"i >1 i»r*l iiT-fi] i 1 fil 1 


don may c iitirni the existence of the 

nmmmmmmmwmMmm 

niliiy provisions nu t tide advisory 































































































































the Ejhjcs Commission doeshave the 

930 Code Itai Regs 5 10100* pH@i 
Committee is mot required to publish advisory 
opinions; it may do so in its discretion. Moreover, 
(he Ethics Committee may only publish such 
opinions after eliminating "the name of the 
requesting person and any other identifying 
information.- QjL$JmUL Kg), § |l,pfl|| 
because Lafferty is seeking copies of advisory 
opinions from MVC, the ’’requesting person," 
issued by the Ethics Commission, any concealment 
of identifying information would serve little or no 
purpose; Lafferty would know the "requesting 
person" is MVC or one of its members or 
employees. Thus, requiring release of these 
opinions to Lafferty upon demand would be in 


writing confidentiality requirements initil fcily 
Jfgj. See Pvfe v. Sch. Camm. v£S. Hadley. 


[stating, "where the language of a statute is dear 
and unambiguous, it is conclusive as to legislative 
intent"). 

it is also important to note that the confidentiality 


staff reviews. In the absence of confidentiality, 
agencies and public officials would be less willing 


Hdt;J||l ifpbrtjji’ detailed in Jlv 

however, are exempt from disclosure. As to records 




3-records other than those oonceriiitig 

iilRMI' ft# 'tulrobry' «|Hybp»J 

they must be disclosed by MVC. This court is 

lllrllrll'' V Ini' MviEli'Si ' 1 WtiAf' fl# jiff 



wmBpmd.m* betw«n the Ethics Commas 
liiiiP JWy|^,JS|ieBiflcally or by necessary 
implication exempted ftonflLcloiun: by sotuw." 

■§P■ ijlF £M hmtMiSit M- There is nothing 
explicit or implicit in " &Lc, 2m. $$ 3M and 
(£M that provides confidentiality for all 
correspondence between MVC and the Ethics 
Commission. See GmM& Co,. 

02 (stating that statutory exemptions in G.L.c. 4. § 

[*21] "must bo strictly and 
narrowly construed"). 

t . : ; 

Accordingly, (his court concludes (hat, pursuant to 
Wi'M MVC is not required to disclose 
communications with the Ethics Commission in so 
far as the correspondence concerns advisory 
opinions, requests for advisory opinions, and 
preliminary inquires or initial staff reviews. All 
other correspondence detailed within Request No, 
Plilfoj^jlbdf 


Eor the reasons stated above, it is hereby 


judgment is AI-LOWED, in so far as lire defendant 


contained in Request Nos. ? and S which are not 
related to ongoing litigation or administrative 


agencies 1*2©] and 1 public officials to | seek 
guidance from the Commission and to cooperate 




Request Mo. II ^hid3 ^ nqt related # fvf£q{|. 
opinions, requests for aidf isdryj! 11 J§i|l|p||f ^ and 
preliminary inquires or initial staff reviews. As to 
records detailed in Request Nos. 7 ami I'qliiiii Jo r ' 
: nil pertain toil 1 ongriitiijg litigation nr adtoinislrative 

Ww^fHpmw W fwNwJffW pending a 

iRIfU .fenl the Appals Court addressing 

'i rr r rm Trrrrfffwn* 

judgment is otherwise: DFNIEI). and the remaining 

MMfMMmdiMM J JI at if I j 
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